IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS
IN RE:

CLAUDE BYRON JOHNSON and
BILLIE LOUISE JOHNSON,

Bankruptcy Case No. 93-30826

Debtors.
STEPHEN R. CLARK, Trustee,

Rantiff,
VS. Adversary Case No. 95-3161
B. ELWOOD LATTA,

Defendant.

OPINION
This matter having come before the Court for trial on aComplaint filed by the Trustee, StephenR.
Clark; the Court, having heard sworntestimony and argumentsof counsel and being otherwise fully advised
in the premises, makes the following findings of fact and conclusions of law pursuant to Rule 7052 of the
Federal Rules of Bankruptcy Procedure.
Findings of Fact

The Trustee's Complaint, as origindly filed on July 19, 1995, consisted of four counts. Count |
sought an injunction againgt Defendants, B. Elwood Latta and Natalina Latta, fromusing, moving, sdling,
or otherwise operating machinery be onging to a partnership known as J& L Farms as of December 1987.
Count 11 is an action seeking an accounting and turnover to Debtors bankruptcy estate of Debtors
digtributive share of J& L Farms, together with interest and earnings from the dates these amounts were
alegedly converted by the Defendants to present. Count I11 was
an action for an accounting and turnover for a partnership known as J & L Building. Count 1V was a
preference action againg the Defendants seeking return of property which they alegedly transferred to
themsdlves in violation of 11 U.S.C. § 547 within one year prior to the bankruptcy proceedings herein.
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CountslIl and IV were voluntarily dismissed by the Plaintiff in an Order entered on September 26, 1996.
Prior to the commencement of trid on October 7. 1996. the Plaintiff voluntarily dismissed Count | of the
Complaint and also voluntarily dismissed Natalina L atta as a Defendant in the action. Thetria proceeded
on Count 11 only, wherein the Trustee aleged that Defendant, B. Elwood Latta (Elwood Latta), as a
managing partner in the partnership known as J & L Farms, be required to account for and turn over any
earnings or didributive shares due to the Debtor, Claude Byron Johnson (Byron Johnson), as the other
partner inJ& L Farms.

At the outset, the Court must note that the credibility of the testimony and documentary evidence
submitted by the parties was of dgnificant importance in this matter, a fact which Plaintiffs attorney
recognized and sressed in his arguments.  In this regard, the Court found that the testimony and
documentary evidence submitted by the Defendant, Elwood Latta, was credible. Based upon the
Defendant's demeanor and appearance, the manner inwhich he answered questions, and how hisanswers
related to other evidence in the case, the Court found the Defendant to be believable and consstent. The
Court also found that the witnesses offered on behdf of the Plantiff, namey Debtor Claude Byron Johnson
and Billie Louise Johnson, were dso credible witnesses.

In order to understand the Court'srulinginthis matter, it is necessary to set out a historica outline
of the business relationship between the Defendant and Debtor, Byron Johnson, which datesback to the
early 1960s when these two men began working in farming and business ventures together. Sometimein
1975, the Defendant and Byron Johnson created a farming partnership known as J & L Farmsfor the
purpose of purchasing and fanning upon certain real estate. A written partnership agreement was signed
onor about May 5, 1981, by the parties, however, neither Nataina Latta nor Billie Louise Johnsonsgned
this agreement, nor were they ever partnersinJ& L Farms. Theinitia capita contribution of each partner
was $50,000, for atotd initid capitaization of the partnership inthe amount of $100,000. Byron Johnson
never made any additiond capital contributions to J & L Farms other than his initid contribution of
$50,000. Neither Byron Johnson nor hiswife ever loaned any money or contributed any other property
to J& L Farms other than their initid $50,000 capita contribution.
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The faming operation of J& L Farms proceeded apparently without a hitch until April or May
1987, when Byron Johnson informed the Defendant that he would no longer go to the fiddsto assist inthe
farming operation. The record is void of any explanation why Byron Johnson decided to cease his
involvement in the farming operation of the partnership. Although there was a hint that it may have been
asaresult of some dissatisfactionwiththe Defendant, the Rlaintiff presented no evidenceto show that there
had been some disagreement between the parties which caused Byron Johnson's refusd to asss in the
farming operation in 1987. The Defendant continued to farm the partnership ground using partnership
equipment and providing Byron Johnson with copies of the partnership's schedule K-1 tax form for each
year that J & L Farms filed a partnership return during the years of 1978 through 1993. The record
indicatesthat, following the Spring of 1987, Byron Johnsonhad little, if anything, to do with the partnership
except for providing some labor, operating a combine during harvest inthe years 1988 and 1989, for which
he received money from the Defendant in the totd sum of $1,100.

Debtor, Claude Byron Johnson, tetified that, until sometime in 1986, he completely trusted the
Defendant to keep the booksand records of J& L Farms. This trust was apparently eroded whenByron
Johnsonfirg saw detailed information about the lighilitiesof J& L Farmsin1986 whenhe obtained copies
of bank and financid records of J & L Farms from The First National Bank of Sparta in relation to a
receivership action which the Bank had commenced againg Mr. and Mrs. Johnson sometime in 1986.
Apparently, The Firgt Nationa Bank of Spartasubpoenaed J& L Farms partnership, bank, and financid
records from the Defendant in connection with the receivership proceeding. It was as a result of this
subpoena that Byron Johnson came into possession of the records of J & L Farms. As part of his
testimony, Byron Johnsontestified that he requested, but was denied accesstothe J& L Farms bank and
financid records prior to 1986. Byron Johnson testified that he had made numerous requests of the
Defendant to alow him to examine the records, but said requests were dwaysignored. The Court finds
it curious that, even though he was apparently denied access to the records of the partnership for some
period of time, Byron Johnson undertook no legd action to require the Defendant to turn over those

records, nor was there any evidence that any of his requests for access to those records were ever made
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inwriting. The evidence further shows that, from the period of 1987 through August 1993, when the
Debtors filed for bankruptcy, no action was taken to compel aturnover of the partnership records or to
seek anaccounting of the financid affairsof the partnership known asJ& L Farms. Infact, no actionwas
taken until the filing of this adversary proceeding in July 1995.

Throughout the period 1975 through 1987, the partnership assets of J & L Farms consisted of
meachinery, equipment, farm land, crops, and working capital. During this period of time, mog, if not al,
of the machinery and equipment owned by J& L Farmswas housed at a storage facility within 300 feet
of the home of the Debtors herein. Most of the land owned by J & L Farms was located in very close
proximity to the home of the Debtors, suchthat the Debtors could review the farming operation which was
being conducted by the Defendant at any time. Infact, testimony indicated that the Debtor, Byron Johnson,
had persondly observed the farming operation of the Defendant on an occasional basis from 1988 through
1994.

At the time Byron Johnson ceased his involvement in J & L Farmsin 1987, the partnership owned
various farm equipment, having an gpproximate vaue at that time of $128,000. During the period from
1987 through 1995, the Defendant farmed the real estate owned by the partnership using the machinery
and equipment that had originally been purchased by the partnership. 1n1988, the Defendant transferred
the ownership of the machinery and equipment of the partnership to himsdlf by applying a portion of the
outstanding indebtedness owed by the partnership to the Defendant and his wife toward the acquisition
price of the equipment, whichwould have been one-haf of the approximate $128.000 value. The Plantiff
complainsthat this transaction was not conducted in a proper manner and that, in fact, the transfer of the
equipment into the name of the Defendant was done in afraudulent way. The facts of this matter do not
bear out this argument in that it is dlear that, during the entire life of the partnership, the Defendant and his
wife, and other related companies owned by the Defendant, infused substantial amounts of capital intothe
partnership to keep it going. As such, it was clear to the Court that there was substantia indebtednessin
favor of the Defendant which he could use to offsat his purchase of the machinery and equipment of the

partnership.



In 1987, at the time Byron Johnson informed the Defendant that he would no longer work in the
fiddswithhim, the partnership farmed gpproximately 400 acres of land, including approximeately 62 acres
of land that was owned by NatalinaLatta. The evidence shows that, during the period of 1988 through
1995, the partnership actudly sustained anet loss, and that, during this period, any net proceeds fromgran
sdesof the partnership were applied by the Defendant to pay the debts of the partnership that had accrued
prior to 1987. In fact, the record shows that, during this period of time, the Defendant was successful in
paying off dl of the partnership debts as they existed at the time Byron Johnson ceased his involvement in
the partnership. In 1988, 371/2 acres of the partnerships ground was sold for the net sum of $74,357.37,
the entire sum of which was paid to Agribank FSB, formerly known as The Federa Land Bank and also
known as Farm Credit Services, acreditor of the partnership, as partid payment onthe partnership'sdebt
that had accrued prior to 1987. Inlate 1995, the remaining land owned by the partnership was sold a an
auctionconducted by The First Nationd Bank of Sparta. Thegrossproceedsof saletotaled $271,797.18.
The net sde proceeds totaled $266,554.66. From this 1995 sale, the Defendant received the sum of
$133,277.33. The First Nationd Bank of Sparta received the baance, in the amount of $133,277.33,
which it credited to its judgment lien againgt the partnership interest of Byron Johnson under its 1986
Judgment.

During the time period of 1975 through 1980, the evidence indicated that Byron Johnson and
Elwood Latta, asthe partners of J& L Farms, jointly executed a series of promissory notes in favor of
Natdina and/or Elwood L atta to evidence funds that they had loaned to J & L Farms. These promissory
notes evidence some, but not al, of the obligations owed by the partnership to the Defendant and his wife.
The Defendant aso introduced into evidence canceled checks, check registers, and other documentary
evidence indicating that, during the period of 1975 through 1987, the Defendant and his wife injected
Substantial amounts of money into the partnership for operating expenses and payment of partnership debt.
The sum of money loaned to the partnership by the Defendant and his wife was in excess of $440,000.
Based upon this evidence, the Court has no difficulty in finding that the partnership was not a profitable
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During the period 1975 through 1987, the evidence indicates that the partnership made cash
payment to the Defendant and/or his wife in the sum of $135,238.29. Although the Raintiff complains
about these transactions and seeks to have the Court believe that these transactions were done in secret
and madewiththe intention of deceiving Byron Johnson, the Court findsthat the evidence smply does not
support the Fantiffs proposition. The evidence is clear that the Defendant and/or his wife had |oaned
Substantial monies to the partnership, and, athough the manner in which they were repaid was not
technicaly perfect, there is nathing in the evidence to indicate any fraudulent intent on the part of the
Defendant. The evidence further indicatesthat, on or about December 16, 1987, Byron Johnson received
payment of his origind $50,000 capital contributionto the partnership as aresult of a sale of an option to
purchasereal estate to Peabody Coal Company. Evidenceindicatesthat Byron Johnson used his $50,000
capital distribution to repay a persond obligation owing to The First National Bank of Sparta, while the
Defendant used his $50,000 capital digtributionfromthe real estate transactionas areinvestment back into
the partnership immediatdy thereafter. As of the date of tria in this matter, the Court finds that the
partnership still owed in excess of $365,000 to the Defendant and his wife by virtue of the various loans
and capitd infusions made by the Defendant and his wife beginning in 1975.

Condlusons of Law

Thereis no digpute between the parties that the law of the State of 1llinois governs this actionand
that the Uniform Partnership Act, found at 805 ILCS 205/1, et seq., controls this actionfor accounting and
turn over filed by the Plantiff.

Whileit isdisputed at exactly what moment in time dissolution of this partnership occurred, the
Court findsthat dissolution had, in fact, occurred prior to the filing of the Complaint inthis matter suchthat
Byron Johnsonwas entitled to an actionfor an accounting of the partnership's assets, lighilities, and income
pursuant to 805 ILCS 205/43. Itisequally clear that Elwood Latta, as managing partner of the subject
partnership, had afiduciary duty to act in good faith and honesty in dl dedings and transactions with the
partnership. See: Couri v. Couri, 447 N.E.2d 334, at 337 (S.Ct. Ill. 1993). At the crux of this matter is

the beief of Byron Johnson that the Defendant somehow acted improperly in his management of the
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partnership following Mr. Johnson's refusdl to go to the fidds in the Spring of 1987. Having reviewed dl
of the evidence in this matter, the Court finds that the Defendant has provided an accounting which
auffidently indicates that there were no improprieties on behdf of the Defendant and that dl partnership
income and assets were used ether to pay lega debts of the partnership or to reimburse the partners for
their individud capita invesments.

Asthe Court noted initsFindings of Fact, the credibility of the witnessesin this matter was akey
factor which the Court considered in making its decison. As noted above, the Court found that Byron
Johnson and his wife were both credible witnesses;, however, in reviewing the testimony which they
provided, the Court must note that it found nothing sartling or ovewhdmingly disfavorable to the
Defendant. The Court recognizes that there were some discrepancies in the records provided by the
Defendant; however, the Court findsthat those discrepancieswere minor and certainly did not indicate any
fraudulent activity on the part of the Defendant. Whileit may betruethat the Defendant did not necessarily
follow proper rulesand proceduresinwinding up the affairs of the partnership as enumerated inthe statutes
at 805 ILCS 205/1, et seq., in the end, the Court can conclude that the Defendant met his obligations as
the managing partner of J& L Farms. The evidence shows that the Defendant completely discharged al
ligbilities of the partnership except those owed to him and/or his wife through his wind-up and liquidation
of the partnership property. Thisis borne out by the fact that no partnership creditors filed any clams
againg the Johnson's bankruptcy estate. Byron Johnson and/or his bankruptcy estate are entitled only to
any profitsremaining after (a) payment of any liabilities owing to the partnership creditors, (b) payment to
Elwood Latta or Natdina Latta for money loaned to the partnership, and (c) return of Elwood Latta's
capitd contributions. See: 805 ILCS 205/40. In light of this, the Court can eesly concludethat there are
no monies available for payment to Mr. Johnson or his bankruptcy estate, leading the Court to find that
Count Il of the Plaintiff's Complaint should be dismissed with the parties bearing their own costs.
ENTERED: November 12, 1996




/s GERALD D. FINES
United States Bankruptcy Judge



